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|. Case-law reviews

1. Mikotaj Pulto, Ph.D., lecturer at University @idaisk
Case-law survey of provincial administrative courtsand the Supreme Administrative Court’s decisionsn
the field of administrative jurisdiction proceedings in 2008

Summary:

Appropriateness of an administrative decision i$ulction of both a proper interpretation of substan
provisions on which they are based and the admatige procedure properly conducted. Not surpriginthe
Supreme Administrative Court’'s and the provincidhénistrative courts’ common concern in 2008 weo¢ n
only the substantive provisions but also the rolethe Code of Administrative Procedure governing process
of application of the substantive administrativeesu Worth mentioning are in particular those decis which
refer to fundamental problems of administrativecedure, which, despite fifty years since the eimty force of
the Code of Administrative Procedure, still raiseulbts of public administration bodies conducting th
proceedings. Certain issues raised by the admatiigrcourts in 2008 should be particularly mergibni.e. the
interpretation of general principles of the proaeduwetermination of administrative bodies’ jurigin, the
applications and the commencement of administraareeeedings, the exclusion of the public authdrityn the
proceedings, the concept of the party to the pidiogs and its right to participate actively in f®ceedings,
the rules of the social organization’s participatio the proceedings being an entity as a pargy,rties of
effective service of documents, the reinstatemdnthe failed time-limit, the concept of an adminiive
decision, the rectification of administrative démis and orders, the types of decisions of the ligipebody,
and, finally, the review of decisions in extraowiy administrative proceedings and the proceedimgghich
expiry of decision is declared. The judgments citedhe article show possible ways of the intergtion of
doubts appearing in the context of the above-meatiassues. Some views expressed in the judgments a
continuation of the well-established case-law, baime are an attempt of a new understanding of sssue
emerging in the process of application of the Cafd&dministrative Procedure.

Il. Commentaries
ADMINISTRATIVE LAW AND PROCEDURE

2. Judgment of the Provincial Administrative CoartGdaisk of 3 July 2008 in Case Il SA/Gd 445/07
Radostaw Gitkowski, Ph.D., lecturer at University of Gk
Limitation of commencement of disciplinary proceedngs against a student

Summary:

The commented judgment concerns conditions of ditiit of commencement of disciplinary proceedings
against a student. The court’s assessment of kixearee of the criminal nature of a disciplinarjeose for the
expiry of the limitation period leaves room for ds. The Author proves that the issue considerethéyourt

is still actual against the current legal backgband is partially critical to the court’s interpsion produced in
the judgment concerned.

3. Judgment of the Supreme Administrative Cou2®November 2008 in Case GSK Il 453/2008
Anna Piszcz, Ph.D., lecturer at University of Bsibk

Beata Kornelius, teaching assistant at Univerditgiatystok

Community operator’s licence to carry goods

Summary:

The commentary deals with the problem of transferights stemming from a license for internatiomahd

transport of goods from a company under transfaonab a company transformed. In the study the Argh
argue that the interpretation of The Road Transpottshould have in view the facilitation of takinvgrious

initiatives by economic operators, including theseking changes in legal form. This interpretaguéance
seems however to be contradicted by conclusionstireg from an interpretation of the Act made bylipial

bodies applying the law in the case under consiera

4. Order of the Supreme Administrative Court ofFebruary 2009 in Case GSK 11 749/2008



Matgorzata Sieradzka, Ph.D., lecturer at "ASESORIlgge of Public Service, lawyer at "Rafat Kosmdlsk
Law Office
Public-law nature of the competition and consumer tection proceedings

Summary:

In the order under consideration the Supreme Adstrative Court ruled on the substance of the prdiogs in
competition and consumer protection matters. In ¢batext of the proceedings, the Court separated th
administrative phase, which it called "the prektrirom the civil phase. In the first phase, wiginvolved, is
the administrative proceedings, but the administaprocedure and the administrative court proaagliis
excluded when setting aside of decisions is comtkrRor the purposes of the consequences of theneatad
order it is also important to emphasize that, pessive of the stage of the proceedings, the astitaction is
permanently public in nature.

5. Judgment of the Provincial Administrative Caarwarszawa of 21 May 2008 in Case | SA/Wa 1778/07
Radostaw Skwarto, legal counsel, Wejherowo
Superior authority in the case concerning conversio of perpetual usufruct into real estate ownership

Summary:

In the commented judgment the Provincial AdminisieaCourt in Warszawa took the view that the goeeris

an authority of higher-instance for the mayor aftdét ruling on the transformation of perpetualifagct into
real estate ownership under the Law of 29 July 2008he Author’s opinion such a conclusion is ireat. The
Supreme Administrative Court has repeatedly helt th such cases the authority of higher-instamcéhé
mayor of district is the Self-Government Board gbp&al. The Provincial Administrative Court concefne
wrongly applied the Land Administration Act by aogy, though the Code of Administrative Procedure
indicates in a clear and unequivocal fashion thiéGevernment Board of Appeal as an authority aftar-
instance for the mayor, unless a specific provigimvides otherwise.

CIVIL LAW AND PROCEDURE, COMMERCIAL LAW

6. Resolution of the Supreme Court of 22 May 200€ase Il CZP 21/09

Anna Sylwestrzak, Ph.D., Lecturer at UniversityGafaisk

Dissimulated annuity agreement

Summary:

Dissimulation of an annuity agreement under theecad a contract of other type (e.g. under a sitedla
contract for the purchase of the immovable propéetyds to nullity of the contract, because thenat act does
not contain its essential elements referred toriticke 908 § 1 of the Civil Code. By contrast, withe notarial
act encompasses the annuity agreement and thersttare of the agreement is limited only to the deieation
of a method of providing the vendor with the meahsubsistence other than those indicated in thariab act,
the agreement remains valid and the nullity affecly those terms of the agreement which do natespond to
the real intention of the parties (the partial shaature).

FINANCIAL LAW

7. Judgment of the Provincial Administrative CanrOpole of 26 September 2008 in Case SA/Op 268/08
Damian Cyman, lecturer at University of Gak
Liability for spouse's tax debts

Summary:

The commented judgment refers to the conditioresxetution concerning the taxpayer's spouse’s jiperty.
It examines in detail current legislation, pointiogt with what assets the debtor’s spouse is ljghke extent of
that liability and the possibility of its enforcente including the issue of writ of enforcement icating the
debtor’s spouse. Given the high probability of tleeurrence of factual situations similar to thet$arelating to
the judgment concerned, it deserves particulantidie.

8. Judgment of the Supreme Administrative Cou2défanuary 2008 in Case Il FSK 1629/06
Przemyslaw Panfil, lecturer at University of Gda
Taxation of income from compensation for loss of mfits

Summary:



The interest on pecuniary debts awarded under dbet’s judgment should be considered as compemsditio
compensates the creditor for the income which Is¢ hot being able to benefit from its financial ceces.
Thus, the interest refers to the loss of benefitsia excluded from the tax exemption introducedntycle 21
paragraph 1 point 3b of the Personal Income Tax Abe contrary solution would lead to an unjustifie
differentiation of the taxpayers’ status, dependingvhether they would achieve the benefits diyeatlby way
of compensation.

CRIMINAL LAW AND PROCEDURE

9. Order of the Supreme Court of 29 July 2009, PKIZ1/09
Sylwia Zochowska Durczak, Ph.D., judge of the District GouBydgoszcz
Issue of laissez-passer and other criminal proceauis

Summary:

If the accused, residing abroad, makes a statethahhe/she would appear in the court or beforgthsecutor
within a prescribed period of time provided he wasleased pending trial, the court may issue tisséda-passer
to him. The accused cannot be arrested only irptbeeeding in which the laissez-passer was issumaever
he/she can be arrested when he/she committed anrae after returning home or when his/her anotiitmse
is revealed. Therefore, as the Supreme Court yightind, ensuring that the accused would remaiiarge in
the light of Article 282 § 1 of the Code of Crimirgrocedure applies only to the proceedings ineeispf which
the laissez-passer was issued and does not ext@rtler proceedings.

10. Order of the Supreme Court of 5 May 2009 inegd&sKK 427/08
Jacek Potulski, Ph.D., lecturer at University ofa@xk
Collective entity’s culpability

Summary:

The Author agrees with the Supreme Court’s intégbiree approach concerning various provisions ofi lan

Liability of Collective Entities for Acts Prohibiteunder Penalty. Worthy of approval is in the Authaiiew

particularly relying by the Supreme Court on thigiple of legality in the situation of defectiveneandment of
the Act which restricted significantly the scopeitsfdeterrence. The Author agrees with the Supr€mert’s

position that the provisions of the Law currentiyforce do not provide for the collective entityigbility for its

managers’ acts.

11. Order of the Supreme Court of 29 April 2008ZP 6/09
Wojciech Zalewski, Ph.D., lecturer at University@faisk
About "attempted incitement"

Summary:

Attempted incitement is one of the most controarisisues of criminal law. The Author of the comitaen is
trying to collect arguments against the thesishefjudgment at issue that attempted incitemenbiisi? law is
punishable without exception, and that the onlyessequiring consideration is the formal problemaarning
proper legal qualification of the act involving taéempted incitement.

12. Judgment of the Supreme Court of 9 May 200KKII39/07

Marcin Kokoszczyski, Judge of the District Court Giksk-Potudnie in Gdask

Admissibility of modification of the application for sentencing without a hearing pending the trial ad the
preservation of the injured’s rights

Summary:

The Author refers essentially approvingly to thesifion adopted by the Supreme Court in the judgnoecier
consideration. He evaluates with disapproval, h@methe laconic reasoning given in the judgmentceomed.
Moreover, the Author considers that if the prosecencloses a request for a conviction without aring with

the bill of indictment, the aggrieved party shobklinstructed that the court recognizing the needaiange or
completion of the request, may suggest such aisnlta the parties, and if the court obtains thpEirmission in
this regard, it may give a judgment without a hegrin the absence of such instruction the cowtishinform

the aggrieved party of the modification of the resfuand, if necessary, set another meeting date.

13. Resolution of the Supreme Court of 17 Decer2béB in Case | KZP 27/08
Tomasz Snarski, doctoral student at University d&(Gk



About forgotten prepositions and their role in theinterpretation of criminal law - "violence against a
person” under Article 280 § 1 of the Criminal Codeand "doing violent assault to a person" under Artide
130 § 3 of the Code of Administrative Offences

Summary:

The commentary is critical of the linguistic integmtion made by the Supreme Court in the judgment
concerned, paying particular attention to the oiis®f the language context of the analyzed phrdsethe
Author’s opinion the Supreme Court ignored in itnsideration the importance of prepositions usedhay
legislature. The Author disagrees with the idemticaderstanding of the concepts of "violence aganserson”
and "doing violent assault to a person”. In clogiagnarks he raises the problem of the reasonalderfegving

the resolutions of the Supreme Court the effegrinficiples of law.

LABOUR LAW

14. Resolution of the Supreme Court of 8 July 20Q87P 2/08
Alina WypychZywicka, Dsc, University of Gdesk professor
Determination of the amount of widow’s pension

Summary:

The primary problem with the survivor's pensiomasietermine which of the breadwinner’s retiremeenefits
— acquired and confirmed by the pension agencyssida or acquired but not confirmed by an apprateri
document — is the basis for its calculations. Stheeamount of these benefits may be differenicatébn of the
rule determining the basis for the calculation gfemsion is of significant importance. Indeed,dgtedmines the
amount of the means of substinence for the decdarsadiwinner's members of the family. The solutbthis

issue should be searched in the text of Articleard 73 of the current Pension Law.

15. Resolution of the Supreme Court (extended caitipo of seven judges) of 19 November 2008 in Aase
PZP 11/08

Magdalena Rycak, Ph.D., lecturer at the Institutd.egal Sciences, Polish Academy of Sciences, dnd.a
tazarski College of Commerce and Law in Warszawepddtment of Labour Law

Driver’s business trip in international transport

Summary:

In the resolution of 19 November 2008, the SupreéPo@rt concluded that an international transporvetri
travelling in the course of contracted work andha territory specified in the contract as a plexeork is not
on a business trip within the meaning of Article 871 of the Labour Code. Analysis of the factuiation of
the case and of the current provisions of labowr #lows, in essential, to share this view. The hsutis

drawing attention to the shortcomings of the curiegislation and making proposale lege ferenda which

could contribute to a uniform interpretation of tencerned provision.

MISCELLANEOUS

16. Judgment of the European Court of Human Righi® June 2006 in Case 350014/97
Piotr Lewandowski, Ph.D., lecturer at College ofBwess and Administration in Gdynia
The principle of fair balance

Summary:

The commented judgment of the European Court of &uRights (ECHR) in the case known as the Hutten-
Czapska v. Poland concerned so called special tedmame in the context of infringement of propeigits by

the Polish State. The Court found that in the @asexcessive burden of the costs of the transfaomaf the
housing market was imposed on one social group, avthych was unacceptable, regardless how impottant
interest of another social group or of society aghale seemed to be. The Court held that the P&tate did
not keep a fair balance between the general iritaresthe protection of property rights, and foandolation of
Article 1 of Protocol No. 1 to the European Coniemiof Human Rights.

17. Judgment of the Supreme Administrative Cougt Gfctober 2009 in Case | OSK 495/09

Grzegorz Wierczski, Ph.D., lecturer at University of Gitlek

The impact of the replacement of the public authoty authorized to adopt a regulation on the validityof
this regulation



Summary:

The Author criticizes the Supreme Administrative u@its judgment, in which the Court held that the
replacement of the public authority indicated ia grovision entitling the authority to adopt an lempenting act
should not affect the validity of that act. He agguhat the provisions being a legal basis fordgelations must
at least be statutory in nature and that § 32 papdig3 of the Regulation of the Prime Minister 6fine 2002
on "Rules of legislative technique”, on which theu@ relied, lacks this requirement. The Authorsiders this
provision to be inconsistent with the Constitutiand thus harmful for the purposes of functionifighe legal
system.

18. Judgment of the European Court of Justice@E®ber 2009 in Case C-133/08
Arkadiusz Wowerka, LL.M., lecturer at University Gaisk
Interpretation of the Rome Convention on the Law Applicable to Contractual Obligations

Summary:

The commentary refers to the judgment of the Colidustice of the European Communities of 6 Oct@€9
in Case C-133/08 concerning the interpretation dicke 4 of the Rome Convention on the Law Applieato
Contractual Obligations. The Author, sharing theu€s view, analyses the content of the systenothiced by
the Rome Convention in the light of the judgmenthis considerations the Author refers also todystem
introduced by the Regulation (EC) No 593/2008 ef Buropean Parliament and of the Council of 17 2088
on the law applicable to contractual obligation®rie I), which replaces the Convention at issue \ahdse
foundations were laid by the Convention.



