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|. Case-law review

1. Karolina Wierczyska, lecturer at Institute of Legal Studies of BlolAcademy of Sciences
European Court of Human Rights case-law review in cases against Poland in 2008

Summary:

The European Court of Human Rights case-law ag&oktnd lies at the heart of the Author's publaratiThe

Court in its judgments points to the spheres incwhihe State actions are inappropriate, whereaSttte's task,
when executing the judgments, is to remove suelgidarities regardless of the fact if they consitlafpractice,
necessity to issue a new legal act, or amendmenas texisting legal act. In 2008, the Court decided41

judgments in cases against Poland with 129 rulstgsng infringement of the European Conventiotdafman

Rights and only 9 rulings stating no breach of@mmvention, while 1 case was terminated with desatint. In

particular, the judgments considered violationsthe right to personal liberty and safety (Articleo$ the

Convention), the right to fair trial (Article 6 dfie Convention), and breaches of the right to psvand private
life (Article 8 of the Convention).

Il. Commentaries
ADMINISTRATIVE LAW AND PROCEDURE

2. Judgment of the Provincial Administrative CoafrB1 August 2009 in Case IV SA/Wa 2569/07

Mariusz Bogusz, Ph.D., professor at University dbsk

Alteration in the content of statutory empowerment to adopt an act of local law in the light of binding
force of an act of local law.

Summary:

The judgment under consideration deals with theeissf alteration in the content of delegation afidtative
powers and the issue of the scopeesfjudicata in the proceedings before administrative courte Ruthor of
the commentary supports the standpoint of the Adnative Court as to the opinion that alterationthe
content of delegation of legislative powers canehdiversified influence on the binding force of@nrstatutory
normative act adopted on its basis and opposdsetstandpoint of the Administrative Court as to dpénion
thatresjudicata in the proceedings before administrative courtalpces generadrga omnes effect.

3 Resolution of the Supreme Court of 7 November22d6(Case 11l CZP 67/07

Bartosz Rakoczy, Ph.D., professor at UniversityCafansk, professor at Nicolaus Copernicus University
Torun, legal counsel

Notion of farmland cultivation in the meaning of the Act on Hunting Law.

Summary:

The resolution of the Supreme Court under considgrasummarizes and determines at the same time the
judicial and doctrinal dispute as to the meaningaofnland cultivation in the context of Article 26 the Act on
Hunting Law. The Supreme Court supports an expang&ding of this notion joining it with the land which
such cultivation is being carried out. What is intpat, the Court found that there was no need stingjuish
human activity as a separate condition for recaggizultivation as farmland cultivation under Atéci6 of the

Act on Hunting Law. This reasoning cannot be appdoin the light of the fact that it is preciselynhan
involvement due to which the legislator finds dassm farmland cultivations to be hunting damages.

4. Resolution of the Supreme Administrative Cotirf @ecember 2009 in Case | OPS 6/09

Wojciech Federczyk, teaching assistant at Car@teflan Wyszynski University.

Enfor ceable judgment of administrative court dismissing action against an administrative decision and its
effects on possibility to have thisdecision declared null and void.

Summary:

The resolution of the Supreme Administrative Cadetils with the binding force of enforceable rulingfs
administrative courts under Articles 170 and 171hefAct on the Procedure before Administrative i@in the
case of dismissing an action against an adminigtratecision. Under the Code of Administrative Rmbare, it
is possible to bring a motion to have every firdininistrative decision declared null and void wiitle view to



its aggravated legal defects. According to Artit&r (3) of the Code of Administrative Procedurés ipossible
to refuse to commence proceedings for formal regste question whether a preceding judgment dgngsan
action can be considered as such a formal reasontito be answered with the application of granicaht
analysis. However, according to the resolution, iatstnative authorities are under obligation to doct an
initial assessment of the grounds of administratiwarts' rulings in the context of the reason fecldring a
decision null and void referred to in the motion.

5. Judgment of the Provincial Administrative CaarDlsztyn of 24 September 2008 in Case || SAB/@®I03
Piotr Brzozowski, "Civitas at lus" Law Office, Mitotyn
Commencement of administrative proceedings on request

Summary:

Not every individual motion results in the initiati of administrative proceedings. A request as sachot
decisive for an individual legal interest in casdsich clearly are not administrative cases. Acaaglli, not
every petition can initiate the proceedings asawvetry petition considers an administrative caserddeer, in a
situation when it is apparent from the provisiorissobstantive law that particular proceedings canohly
initiated ex officio not even a petition of the party to such procegslinill lead to its commencement. In such a
situation the request of the party to the procegglinill not cause commencement of the proceedingsuch a
request but it will only produce a signal for a gatent authority to initiate the proceedimysfficio.

6. Judgment of the Supreme Administrative Cou2 &ebruary 2009 in Case 1l OSK 62/08
Krzysztof Gruszecki, legal counsel, Inowroctaw
Validity of decisionsissued in breach of provisions considering environmental protection

Summary:

In the commentary, the Author supports the stamdpof the Court as to the grounds for declaring an
administrative decision null and void under Artidg6 of the Code of Administrative Procedure inregtion
with Article 11 of the Act of 27 April 2001 on Emeinmental Protection Law (O.J. 2008, No 25, iterl ffth
amendments). Certain procedural aspects are bréoghérd such as necessity to include both suhistaiaind
procedural solutions into the category of provisieoncerning the protection of the environment el as the
fact that only substantial legal flaws coveringradaler list of law infringements than manifestimfiements can
serve as grounds for stating that a decision isamd void.

7. Judgment of the Provincial Administrative CaartWarsaw of 29 July 2008 in Case VII SA/Wa 516/08
Magdalena Laskowska, teaching assistant at Untyes§iGdaisk

Repealing under Article 155 of the Code of Administrative Procedure decision ordering demolition of an
unauthorized construction

Summary:

In the judgment under consideration the Provinéidministrative Court in Warsaw reinforced the pms
case-law that the decision ordering to demolisbrestruction erected without a legally required dinidy permit
(issued under Article 48 of the Act of 7 July 1994 Construction Law) cannot be repealed under ri&5 of
the Code of Administrative Procedure on the groumid®ue interest of the parties”. In her commeytaine
Author disagrees with this view stating that ibigdated in the present state of law, i.e. afteratmendments of
27 March 2003 to Construction Law have entered fotoe. The Author points to the situations in whiat
present it is admissible to repeal a decision andedemolition. Referring to the case-law of then€iitutional
Court, she brings forward the postulate to applyickr 155 of the Code also to decisions issued rieefoe
aforementioned amendments entered into force.

CIVIL LAW AND PROCEDURE, COMMERCIAL LAW

8. Resolution of the Supreme Court of 7 Octobet8260Case 11l CZP 89/08
Malgorzata Balwicka-Szczyrba, Ph.D., lecturer aiversity of Gdask
Acquiring predial servitude by usucaption on behalf an enterprise

Summary:

The commentary under consideration deals with rgéa&rning acquisition by usucaption of a predégude,

the content of which amounts to a "newly-createdhsmission easement, until the moment of amenitiag
Civil Code in this respect following the Act of 3@ay 2008. In the first place, the commentary aredythe



problem of establishing the "dominant land", lymigthe heart of predial servitudes, with referetacthe factual
and legal situation of transmitting entreprenetlitee commentary also refers to using the transmissasement
to facts that had taken place before the amendntentise Civil Code entered into force, i.e. fronmfdre 3
March 2008.

9. Resolution of the Supreme Court of 27 March 2@08ase Il CZP 7/08
Joanna Bodio, Ph.D., lecturer at Maria Curie-Skigska University of Lublin
Lack of supplementation of formal defectsin an appeal and possibility of itsrejection.

Summary:

The commentary under consideration deals with s¢vesues. The first issue considered determinadfotihe
nature of the proceedings in the disturbance obgsson case; it's a property rights case. Thendeiszue
required determination of the role performed byistathe litigation value in the appeal proceedinfse third
issue concerned the fact that fulfilling the formeduirement of an appeal by stating the litigatirafue in the
disturbance of possession case is the kind of mdbrequirement unfulfilment of which causes ifipito

proceed with the appeal, while the lack of its depm@ntation causes the rejection of the appeal.

FINANCE LAW

10. Resolution of the Provincial Administrative Coim Warsaw of 21 April 2009 in Case Il FPS 9/08
Mariusz Poptawski, Ph.D., lecturer at UniversityGdaisk
Failureto bring appeal together with a motion to reinstitute time-limit

Summary:

The solution expressed in the resolution underidenation is to be assessed positively in termbiefaim to be
achieved when applying it into practice (i.e. pobiten of accessibility of remedying procedure). Hwer,
appropriateness of the framework of the acceptédiap raises serious doubts. According to the Autbf the
commentary to the resolution, in the case of brigghe motion to reinstitute the time-limit to app&ithout
executing this action simultaneously the taxpapeusd be summoned under Article 169 of Tax Lawemove
formal defects of his or her appeal. It can be #msumed that as such a motion to reinstituteine-limit for
bringing an appeal amounts to simultaneous perfocamaof bringing an appeal (i.e. completing the aacti
mentioned in Article 162(2) of Tax Law).

CRIMINAL LAW AND PROCEDURE

11. Judgment of the Appeal Court in Wroctaw of iy 2008 in Case Il AKa 155/08
Wojciech Jagiski, Ph.D., lecturer at University of Wroctaw
Time-limit for bringing the motion to have redressfor damage declared by court

Summary:

The commentary deals with judicially and doctripationtroversial issue of the time-limit for bringirthe
motion to have redress for the damage declaretddgdurt in a situation when the aggrieved partyrat been
heard during the main hearing. The Author opposahé standpoint of the Appeal Court in Wroctawtista
that the time-limit does not elapse at the momemémwthe first reading of the aggrieved party'sest&nt is
finished as the motion can be brought until thel tourt's deliberation is to be conducted.

12. Judgment of the Supreme Court of 7 October 20@ase IV KK 174/09
Jacek Potulski, Ph.D., lecturer at University ofa@ak
Prohibition of favouritism in exchange for remuneration

Summary:

The author presents the views of the Supreme @oudidering the interpretation of Article 230 oét8riminal
Court. The commentary approves the standpointe@filpreme Court stating that liability for the offe under
Article 230(1) of the Criminal Court applies alsm & person claiming to have influence in a pubfitte in

possession of public funds, undertaking to inteededsettling of a matter in exchange for a matenigpersonal
benefit or a promise thereof. The Author commemsaried doctrinal opinions in this respect, préisgnalso
legislative justification for the interpretation oel approved by the Supreme Court.

13. Order of the Supreme Court of 12 March 2008ase WZ 15/09



Piotr Rogoziski, Ph.D., lecturer at University of Gigkk
Aims of applying detention on remand

Summary:

The commentary deals with severity of punishmeatabcused is facing as a condition of applyingrdi&te on

remand. The commentary considers benefits and ftdwso competing standpoints in terms of interatien of

the aforementioned condition, which are the abstniak giving rise to the presumption that deliveyia severe
sentence might be necessary and anticipation @vare sentence in a particular case. While suppupttie

doctrine of the abstract risk giving rise to thegumption of delivering a severe sentence which e

approved by the Supreme Court, it is stated thatittumstances to be established in the reasahe afecision
applying detention on remand should have beendsiatgreater detail.

14. Judgment of the Appeal Court in Katowice ofJdBuary 2009 in Case Il AKa 321/08
Wojciech Zalewski, Ph.D., lecturer at UniversityGdaisk
Doubtsasto cumulative legal qualification of an offence (Article 11 of the Criminal Code).

Summary:

Cumulative legal qualification approved as the giasifor solving the issue of overlapping statutergvisions
in Polish criminal law has been causing theoretizal practical problems for many years, which isneglified
by the judgment under consideration. In the contéxhe present ruling, the Author conducts a shodlysis of
fundamental flaws of the present legal frameworklamArticle 11 of the Criminal Code and considdre t
chances for amending the Code including the retfirknown in the Code of 1932 authored by J. Makice,
the notion of an eliminating overlap.

15. Resolution of the Supreme Court of 28 Octold®92in Case | KZP 20/09
Tomasz Snarski, teaching assistant at Universigdehsk
Compensation and satisfaction for Soviet persecution

Summary:

The commentary approves the Supreme Court intetgvatof the provisions of the Act of 23 FebruaBg1 on
declaring nullity of rulings issued against indivads persecuted for acting for the independenciefPolish
State (0.J. 1991, No 34, Item 149 with amendmeifit®. Author stresses unfairness of rendering cosgiem
or satisfaction for acting for the independenceeptitilly conditional on carrying out such activiyly within
the present or former Polish borders. In the ré&siwnder consideration, vast reference to the-tas of the
Constitutional Court is worth mentioning.

LABOUR LAW

16. Judgment of the Supreme Court of 8 April 20D€ase Il PK 270/08
Arkadiusz Sobczyk, Ph.D., Jagiellonian University
Remuneration for work overtime and additional employment at the identical employer

Summary:

The judgment under consideration deals with a &csituation of a person who has undertaken, bé&ing
autonomous charge, duties extending beyond thestijatter of the employment contract binding hinher.
The Supreme Court has stated beyond any doubtstiet a factual situation amounts to performing work
overtime. The commentator points to a potentiaralitive interpretation arguing that the partiestasund by
more than one autonomous employment relationship.

17. Judgment of the Provincial Administrative CaafrR8 October 2009 in Case Il SA/Wa 16/09
Ewa Podgorska-Rakiel, doctoral student at UniveitGdaisk
Data protection with reference to trade-union member ship

Summary:

The commentary to the judgment of the Provinciahiastrative Court in Warsaw of 28 October 2009 (Il
SA/Wa 16/09) focuses, in the context of so far listhed case-law of the Supreme Court, on showing
discrepancies in the generally justified conclusidrthe Administrative Court. For long, Article 20 of the
Act of 23 May 1991 on trade unions has been thecsoof doubts in the labour law doctrine and casef the
Supreme Court. The judgment of the Provincial Adstimtive Court refers to the mode of establishihg



personal scope of individuals entitled to represtion on the part of the in-house trade-union omgdion in
individual labour-law cases in terms of legalitysof-called "names' list" requirement under the éwipersonal
data protection.

MISCELLANEOUS

18. Judgment of the Constitutional Court of 30 8aiter 2008 in Case K 44/07
Magdalena Glanc, doctoral student at Universitdansk
»No« for option of shooting down a passenger aircraft hijacked by terrorists

Summary:

The commentary considers the judgment of the Ctisthal Court in which the Court established tAdicle
122a of the Act of 2 July 2002 on Aviation Law sntrary to the Constitution of the Republic of RmlaThe
aforementioned provision gave the State competemshoot down a passenger aircraft hijacked bytists.
The Author of the commentary approves and expahdsptoblem analysis conducted by the Constitutional
Court and argues that such a regulation would pekeo the principle of trust citizens maintaintire State and
law created by that State, and, what is more, ulcctead to transformation of the "war with tersm" into a
total war.



