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Case-law commentaries:
ADMINISTRATIVE LAW AND PROCEDURE

1. Resolution the Supreme Administrative Court (position of seven judges) of 7 December 2009 ireCas
OPS 6/2009

Mariusz Bogusz, Ph.D., professor at the Universftadansk

Resiudicata principlein the proceedings before administrative courts and revision of a final
administrative decision in the procedur e concer ning validity of such a decision.

Summary:

The commentary presents the analysis of the reésnlof the Supreme Administrative Court which camsethe
scope and effects oésiudicata of the administrative court judgment dismissingpaplaint about the form of a
public administration conduct. The Commentator apes of the new emerging case-law to the effedtridgm
iudicata appears only with reference to the legal defetthe form of a public administration conduct tlaaé
directly referred to in the administrative courtiggment dismissing the complaint, whiles iudicata does not
appear with reference to legal defects of the fofra public administration conduct other than cedeby the
court judgment.

2. Judgment of the Provincial Administrative CaarPoznan of 30 June 2010 in Case Il SA/Po 151/10
Bartosz Majchrzak, Ph.D., lecturer at the CardBtafan Wyszynski University of Warsaw, Warsaw Semjn
of Administration Axiology

Illegal construction and requirements of a development project for the adjoining plot of land.

Summary:

In the light of conclusions drawn in the judgmedntan be assumed that the notion of "adjoining ezl plot

of land" in Article 61(1)(1) of the Local Plannirand Development Act does not include plots devalope
illegally as long as the illegality has been cangd in the final deconstruction order. The fact tha authority
deciding on the construction project cannot indeleatly declare the construction on the adjoiningt glegal
stems from legislative allocation of the said cotapee to the construction inspection bodies. Theveb
mentioned authority is under obligation to consitle fact of the illegal construction confirmed anfinal
decision, while this obligation is in particulaetbonsequence of the democratic rule of law prlagfating that
unlawful conduct cannot bring any profits.

3. Judgment of the Provincial Administrative Cour@dansk of 27 March 2008 in Case | SA/Gd 974/07
Bogumit Pahl, Ph.D., lecturer at the Warmia and MgzJniversity of Olsztyn
Taxation of lamp postslocated on road lanes of public roads owned by an entrepreneur.

Summary:

Taxation of constructions located on road laneputflic roads raises numerous doubts in the pracfidecal

tax authorities. One of the problems is the imposiof property tax on lamp posts. This issue wagerned by
the Provincial Administrative Court in Gdansk iretfudgment under consideration. The judgment & Wit the
context of the requirements of tax exemption inichet2(3)(4) of the Local Taxes and Charges Actwiwer,

not every opinion of the Court is to be approved.

4. Judgment of the Provincial Administrative CaarKrakow of 14 April 2010 in Case Il SA/Kr 1774/09
Diana Trzchska, Ph.D., court clerk of the Provincial Adminggive Court in Gdansk
Notion of the ecological organization.

Summary:

In the present commentary, the Author attemptssess the correctness of the decision and theniegsgiven
in the judgment of the Provincial Administrative @bin Krakow of 14 April 2010 in Case Il SA/Kr 14/09.
Two main issues were considered in the context@judgment; firstly, the question of a substantigé&ure
connected with the status of an ecological orgaioizas a party to the proceedings before ordiaad/
administrative courts, namely the interpretatiomhef notion of the "ecological organization" giviarthe
context of such a status; and secondly, the questianected with the procedural assessment ofcine given
with reference to the situation of the lack of kbgal interest of the part of an ecological orgatian in the
meaning of Article 50(1) of the Procedure befodmnistrative Courts Act as grounds for dismissal o



rejection of a complaint. The commentary dealsartipular with the analysis of the notion of thedkgical
organization" which has an immediate effect onlélgal standing of the association and its status @ty in
the proceedings before administrative courts.

5. Judgment of the Provincial Administrative CaarDlsztyn of 28 October 2008 in Case Il SA/Ol T8/
Piotr Uzikbto, Ph.D., lecturer at the University of Gdansk
Legidativeinitiative of municipality residents.

Summary:

The Author disapproves of the justification giventhe judgment under consideration, since the Roisdi

Administrative Court has acknowledged the absoindmissibility of the initiative of the municipali

residents with the view to the enactments of thmlldaw. The Author is of the opinion that this clusion

cannot be approved as in any case the Local GowmnAct does not object to the regulation of tleiéson the
statute level, thus leaving to the municipalitisssach the role of a decision-maker as to who garncise this
right. However, the Author agrees with the opinadrihe Court that local councillors cannot be obdigo bring
as their own the initiatives proposed by a groupesfdents.

6. Judgment of the Supreme Administrative Cou® dtine 2010 in Case Il OSK 642/10
Katarzyna Wlalak, Ph.D., lecturer at University of Lodz
Organisational independence of local gover nment units.

Summary:

The commentary fully approves of the standpointtttd Supreme Administrative Court expressed in the
judgment of 8 June 2010. The limitation in the s the statute is to stem directly from the liegige act,
while infringements following from the provision$ this act cannot be presumed or established bipgynaThe
regulation of the procedure followed by committeiesjuding the revision committee, can be differemthe
procedure followed by the district council and libarhe fact that in the case of an undecided Jmestatute
attributes the deciding vote to the chairman of taemmittee does not infringe Article 19 in conjuont with
Article 16(2) of the District Government Act andstnot contrary to the equality before the lawpiple.

7. Judgment of the Provincial Administrative CourOfsztyn of 2 March 2010 in Case Il SA/Ol 19/10
Piotr Brzozowski, legal trainee in Olsztyn
Form of refusing authorization to gain accessto public information.

Summary:

The commentary is of critical nature and the Autbmves that inconsistency in the case-law of athmative

courts makes it problematic for the bodies unddigation to give access to public information tgpbplegal

forms of refusing the authorization to gain acdessuch information. The Commentator holds agaimestCourt
that it has not quashed a decision that had bseedswithout legal grounds. In the opinion of thethor, under
no circumstances may the Court leave in force asmecthat is burdened with a gross legal defetis|
unacceptable even with the view to presumed benafitindividual can gain in the proceedings asrtiidual

legal interest cannot outweigh the interest ofrthe of law.

CIVIL LAW AND PROCEDURE, COMMERCIAL LAW

8. Judgment of the Appeal Court in Bialystok of&&il 2010 in Case | ACa 140/10
Barttomiej Gliniecki, Ph.D., lecturer at the Uniséy of Gdansk
Legal status of the land development contract.

Summary:

The commentary disapproves of the establishmenheflegal status of the land development contraat t
combines obligations particular to different typpdésontracts. Divergent opinions stem from the digaltion of
the land developer obligation according to whicle theveloper has to construct a particular buildiog
remuneration. This obligation can be regarded aimd the substance of a specific work contracprastruction
contract, or an investment agency contract. Dependin the approach, each of the qualificationsgtiéferent
effects in terms of the rights and obligationshaf party to the land development contract.

9. Judgment of the Supreme Court of 15 July 20X0ase IV CSK 33/10
Anna Sylwestrzak, Ph.D., lecturer at the Universitgsdansk
Legality of contractual regulation of the delay in rent paymentson the part of the lessee.



Summary:

Parties to the lease contract can regulate thetsfigf the delay in rent payments on the part ef l[dssee
differently to the regulation of Article 703 of th@ivil Code and, therefore, the sanction for théagean be
stricter. Lessee, in the relationship with thedesis not to be regarded as a weaker party.

10. Judgment of the Supreme Court of 15 June 20Tase 1| CNP 8/10
Emilia Wieczorek, Ph.D., lecturer at the CollegeviEinagement of Gdansk
Extraordinary meeting of the shareholders of alimited liability company.

Summary:

In the context of the judgment under consideratiba,key issue is the answer to the question whéttleefailure

to call an extraordinary meeting of the sharehadgrves rise to civil law consequences justifyirgmége
claims against the company. It can be concludetl tthe answer is negative unless the obligationath c
extraordinary meetings on every request of theedttdders empowered to make such a requirementwello
from the manager contract concluded with the baaednber. As a consequence, the board member who does
not call the extraordinary shareholders meetinksremly the loss of the shareholders' confidenciehvgoes in

pair with his or her dismissal or non-appointmeantthe next term.

11. Resolution of the Supreme Court of 23 Septer@b&0 in Case Ill CZP 57/10
Sebastian Wojdyt, legal counsel in Gdansk
Application to an arbitration court for declaration of validity of an act in law.

Summary:

The commentary is partly critical about the decisid the Supreme Court concerning the determinatiotine
dispute on the existence of a legal relation befanearbitration court. Having shared this opinidhne
commentary refers to the inconsistent reasoningulyidg the resolution of the Supreme Court, irtipatar the
issue of the effects that substantive provisionghan the analysis of the civil procedure regutaioNhile the
justification appears to give priority to the prdoee, it also indicates that it is necessary toe tathto
consideration the disposability of the subjecthef tlispute under civil law. The Author is of théropn that this
conclusion is not justified and the issue of adtfitn capacity is to be assessed only on the ludstbe
procedural regulations.

FINANCIAL LAW

12. Judgment of the Provincial Administrative Coafréd February 2010 in Case | SA/td 768/09
Wojciech Jagiski, Ph.D., lecturer at the University of Wroclaw

Legal natur e of the amounts ordered under the Law on complaints about a breach of theright to the
determination of a casein the preliminary proceeding conducted or supervised by a public prosecutor or
theright to atrial within areasonable time.

Summary:

The commentary deals with the issue of the legalreaof the amounts ordered under the Law on camisla
about unreasonable length of proceedings and theecqoences it brings in the sphere of the tax THve
standpoint of the Provincial Administrative Courtliodz has been disapproved of, as the Court statgdsuch
amounts are neither compensation nor satisfactioichvmakes them a taxable income. However, a prafou
analysis of the nature of such amounts leads tinalgsion that they are a kind of satisfaction #me they are
not to be taxed.

CRIMINAL LAW AND PROCEDURE

13. Judgment of the Appeal Court in Katowice of @iA2009 in Case Il AKa 63/09

Piotr Gensikowski, Ph.D., judge of the District €om Grudziadz

Clause prohibiting accumulation in the criminal trial compensatory decisions under Article 415(5) second
sentence of the Criminal Procedure Code and probation obligation under Article 72(1)(8) of the Criminal
Code.

Summary:



In the commented judgment of 8 April 2009 the Apgpggaurt in Katowice is of the negative opinion dwe tissue
whether the clause prohibiting accumulation indheninal trial compensatory decisions provided ifoArticle
415(2) second sentence of the Criminal ProcedurdeQarevents from imposing on the perpetrator the
obligation, under Article 72(1)(8) of the Crimin&ode, to perform a previous compensatory rulinge Th
assessment of this standpoint in the present comamyerequired, at first, defining the nature of tidigation
provided for in Article 72(1)(8) of the Criminal @e. Defining the nature of this obligation madpassible to
consider the issue whether imposition of this @il on the perpetrator is excluded by Article @) Second
sentence of the Criminal Procedure Code.

14. Order of the Supreme Court of 30 September 200ase | KZP 16/10
Jacek Potulski, Ph.D., lecturer at University ofa@sk
Company board member as a person performing public functions.

Summary:

The commentary refers to the deliberations of thpr&me Court on penalization of corruption in compa in
which the State Treasury is a stakeholder or akbtider. The commentary critically analyses the
argumentation of the Supreme Court. The Authorrsetie the previous case-law on the matter of pudadjents.
However, this does not mean that the order undesideration does not come in line with the ead@se-law;

to the contrary, it is a situation of divergencesaAeen the case-law and the legal doctrine, iriquéat with the
reference to the dispute on the qualification ob@ard member of a state-owned company as a person
performing public functions.

15. Judgment of the Constitutional Court of 18 Nuaber 2010 in Case P 29/09
Krzysztof Waniewski, Ph.D., lecturer at the University of Gdans
Nebisinidemrulein the context of appropriate legislation.

Summary:

The commented judgment considers the issue of listacle of thene bis in idem principle in the criminal
procedure (Article 17(1)(7) of the Criminal ProcegllCode) in relation to the decision of the Sotigurance
Fund, issued on the basis of Article 24(1) of tbei8 Insurance System Act, on the additional caafge to the
lack of payment or underpayment of social insuramchealth insurance contributions. Such a condfiche
contributions payer raises the issue of its critnaspect as only the acts prescribed by the crindé@aslation
can be bound with thee bis in idem principle. The Constitutional Court stated thag #dditional charge is a
legal measure of a repressive (criminal and admtnatige) nature and its application is to be as®&s the light
of thene bisin idem principle. While imposing excessively repressiveasures under the same or even similar
facts should be avoided, the Author of the commgntaof the opinion that there are, however, seidoubts
as to including decision imposing additional changethe contribution payer into the scope ofribdisin idem
principle.

16. Judgment of the Appeal Court in Lublin of 13vidmber 2008 in Case Il AKa 166/08
Karolina Irczyc-Cholewska, doctoral student atltheversity of Gdansk
Complicity and participation in an organized criminal group.

Summary:

The commentary presents the issue of distinguisborgplicity, as a form of committing a criminal aétom
participation and acting within an organized criadigroup in the light of the requirements listedArticle
258(1) of the Criminal Code as well as the issuecadperation with the group, understood as a separa
construction additional to complicity and actinghim an organized criminal group.

17. Judgment of the Appeal Court in Gdansk of 1t&aber 2009 in Case || AKa 181/09
Mikotaj Matecki, doctoral student at the JagiellmiUniversity
Three problemswith the continuous criminal act.

Summary:

The Appeal Court in Gdansk has formed several owatsial opinions concerning the subjective aspéthe
continuous criminal act (Article 12 of the Crimin@lode) and the requirement of the "homogeneity" of
behaviours that it consists of. The commentaryudises and corrects deficiencies of the argumentatidhe
Appeal Court. The Author of the commentary is & tpinion that conducts that appeared within thgiooous
criminal act do not have to be "homogeneous". Megeo'premeditated intent" is a factual questiokistence



of such an intent depends on establishing how ntgpgs of criminal acts the perpetrator fulfilled bis
conducts.

LABOUR LAW

18. Judgment of the Supreme Court of 16 March 201tase | PK 203/09
Helena Szewczyk, Ph.D., lecturer at the Silesiavehsity in Katowice
Substance of the notion of mobbing.

Summary:

Proving the effects of mobbing in the form of hbaleterioration is not necessary in order to estiabihether
there has been a situation of mobbing in the megmiif\rticle 94 of the Labour Code. While the conduct of the
mobber is usually undertaken with the purpose desdrin the definition of mobbing and thus the miienal
guilt or the gross negligence of the offender camptoven, in order to qualify a particular behavias mobbing

it is not necessary to make finding that the pegpet acted to achieve a particular purpose (igtemmnected
with the intentional guilt as all unlawful behaviswof the mobber, including unintentional ones, barregarded
as mobbing.

19. Order of the Supreme Court of 9 June 2009 se@aPZP 5/09
Maciej Nawrocki, judge in the District Court for Bwan - Grunwald and Jezyce in Poznan
Civil claimsin the separate proceedingsin labour law cases.

Summary:

In the judicial practice of labour courts it is yecommon that the claimant, arguing that he or whs an
employee, applies for establishing the work retattop, remuneration for work, and at times raigbgmoclaims
granted by the provisions of labour law. The proiiegs in a case which accumulates such claims deis
several procedural problems connected, among otiviis the composition of the trial court (Articler of the
Civil Procedure Code). However, the determinatiba aase in by a court in composition contraryhe flaw is
sanctioned with invalidity of the proceedings (Al 379(4) of the Criminal Procedure Code).

20. Judgment of the Supreme Court of 25 Februad® 20 Case Il PK 186/08
Agnieszka Uzdowska, doctoral student at the Unityeo§ Gdansk
Protection of stability of fixed-term work contracts.

Summary:

The present commentary deals with the protectiataldility of fixed-term work contracts. The anadysf the
commented judgment points to three major problerasjely: establishing the admissibility conditions f
concluding long-term contracts for a definite pdrad time, termination of fixed-term work relatidips with a
two-week notice, and reasonableness of the compensa the case of establishing that the termoratf a
fixed-term work contract was contrary to the soaiadl economic nature of the right and rules ofaoci
coexistence.



