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application of EU law as an essential component of the rule of law,35
the existence of effective judicial review as the essence of the rule of
law,3%8 the guarantee of judicial independence as inherent in the
adjudication and a prerequisite for ensuring the effective judicial
protection,3%® and now mutual trust in the performance and status of the
Member States’ courts, are all essential elements of the European First
Principles. Respect for and trust in the rule of law are existential
components of the original consensus on which all other commitments of
the parties are built. The moment these principles start to crumble, so
will the consensus. At long last, the politics of resentment face a
powerful enemy: European courts with their own fidelities and
loyalties.36® From the way Poland has rejected the court’s order in the
logging case, ridiculed the court’s judges, and has continued to defy the
authority of the court, it is clear the constitutional stakes could not be
higher—survival and long-term viability of the consensus is at stake
despite the parties’ continuing desire to belong and be bound by the
First Principles.

Martin Shapiro’s famous reconstruction of incrementalism is
crucial for understanding how the Court of Justice has been
incrementally building and defending First Principles of the European
legal order when faced with the systemic rejection of these principles by
the Member States.3l Make no mistake, though, this is only the

357. Application for Interim Measures under Article 279 TFEU and Article 160(2),
(European Commission v. Republic of Poland), Judgment, 2017 [.C.J. 877 (Nov. 2017).

358. Request for a Preliminary Ruling under Article 267 TFEU (PJSC Rosneft Oil
Company v. Her Majesty’s Treasury and Others), Preliminary Ruling, 2017 1.C.J. 236
(Mar. 2017).

359. Request for a Preliminary Ruling Under Article 267 TEU from the Supremo
Tribunal Administrativo, 2018 1.C.J. § 167 (May 18).

360. This optimism must be qualified though in light of the most recent and
disappointing judgment. See Request for a Preliminary Ruling Under Article 267 TFEU
from the High Court (Ireland), (Minister for Justice and Equality v. LM), Judgment, 2018
1.C.J. 586 (Mar. 2018). The Court seems to have failed to deliver on the promises opened
by the Portuguese judges case. For further analysis, see Kim Lane Scheppele & Daniel
Kelemen, Defending Democracy in EU Member State. Beyond Article 7 TEU; See also
generally The CJEU’s Deficiencies Judgment, VERFASSUNGSBLOG (Aug. 2018),
https://verfassungsblog.de/category/themen/after-celmer’/.

361. Tomasz Tadeusz Koncewicz. The Politics of Resentment and First Principles in the
European Court of Justice, in F. Binghami, (ed.)., The EU in populist times, (Oxford
University Press, forthcoming). See Kim Lane Scheppele & Daniel Kelemen, supra note
360. On December, 17, 2018, the Court in C - 619/18 R held by way of an order for interim
measures that Poland must immediately suspend the application of provisions of national
legislation relating to the lowering of the retirement for Supreme Court judges. The Order
in French is available at http://curia.europa.eu/juris/document/document.
jsf?text=&docid=209302&pagelndex=0&doclang=FR&mode=Ist&dir=&occ=first&part=1&
¢id=9995654. On the constitutional importance of the order see Editorial Comment. 2019
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beginning. The time of mega-politics has indeed arrived.

Shaping up as a challenging year for the Union, not least as a community of values, (2019)
56 Common MKT. L. REV. 1, 12-14.




